THE STATE OF NEW HAMPSHIRE
BEFORE THE
NEW HAMPSHIRE
PUBLIC UTILITIES COMMISSION

DRM 15-340
Eversource Energy Request for Rulemaking
Pursuant to Puc 205.01 and 205.03 -
Avoided Costs for Mandatory Purchases under PURPA and LEEPA

) GSHA’S OBJECTION TO PSNH’s REQUEST FOR RULEMAKING

NOW COMES Granite State Hydropower Association, Inc. (“GSHA”), and respectfully
objects to the request for rulemaking filed by Public Service Company of New Hampshire d/b/a
Eversource Energy (“Eversource” or “PSNH”) on August 21, 2015. In support of this
Objection, GSHA states as follows:

Introduction

1. PSNH has requested that the Commission “convene a generic rulemaking to address
the appropfiate methodology for determining the avoided cost rates that should be paid to QFs!
when those QFs assert their right under PURPA? to put their output to one of the state’s utilities.”
Rulemaking Request (Aug. 21, 2015), p. 2.

2. In support of its rulemaking request, PSNH argues that the avoided cost issué isa
generic one, “as all the State’s utilities should be operating similarly going forward.” Id. PSNH
also argues that “convening a rulemaking proceeding would be the most administratively
efficient and fair process to address the issue of establishing an avoided cost methodology at this
time” Id, at 3, and would “avoid any potential discriminatory effect from a Commission

determination of PSNH’s avoided costs under a different methodology approved for the other

New Hampshire electric utilities...” Id. at 2.

l“QF” refel:s to qualifying small power production facilities under 16 U.S,C. §824a-3.
2 “PURPA” refers to the Public Utility Regulatory Policies Act of 1978 as amended, 16 U.S.C. §824a-3.

Page 1 of 11



3. For the following reasons, ”and as discussed in greater detail below, PSNH’s
arguments must fail and its rulemakmg request must be demed a) the avoided cost issue is
contested, and therefore should be consrdered in an adjudlcatlve proceedmg, not a rulemaking
docket; b) a “generic” rulemakmg proceedrng 1s rnapproprrate because PSNH’s avoided costs are

different than other electrrc ut1l1t1es c) the avorded cost 1ssue arises from language in the 2015

Public Servrce Company of New Hampshlre Restructurrng and Rate Stabrlrzatlon Agreement

(“2015 Settlement Agreement”) and therefore must be consrdered in Docket DE 14 2‘38 (“the
Drvestlture Docket”) along w1th all other issues 1mphcated by the 2015 Settlement Agreement
and d) opemng a separate docket at th1s Juncture would be 1nefﬁc1ent dupllcat1ve and unfair.

A Contested Matter Should Be Resolved In An Adludlcatlve Proceedmg—
Not A Generlc Rulemakm_g Docket ‘

4. The avorded cost issue is contested and therefore should be considered in an
adjudrcatrve proceedrng, not a rulemakmg docket See RSA 541-A 31, I and I1. (“[a]n agency
shall commence an adjudrcatrve proceedlng 1f a matter has reached a stage at Whrch 1t is
consrdered a contested case.. and may commenceanadjudrcatlve proceedmg at ‘any time with
respect to a matter w1th1n the agency s Jurlsdretlon ) -

5, The issue of PSNH s avorded costs for PURPA purchases arrses as the result of
language appearlng in the 201 5 Settlement Agreement This issue is squarely before the
Commrssron ina pendrng adjudlcatrve proceedmg, DE 14—238 (the D1vest1ture Docket), which is
Well underway As PSNH’s rulemakmg request acknowledges in Docket DE 14 238 GSHA
has challenged the deﬁmtron of avmded cost appearing in the 2015 Settlement Agreement. That

definition is as follows: “avoided cost rates for purchases of IPP power pursuant to PURPA and
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LEEPA? shall be equal to the market price for sales into the ISO-NE power exchange, adjusted
for line losses, wheeling costs, and administrative costs.” 2015 Settlement Agreement, Section
II.C., lines 305-307. GSHA has asserted that this definition is improper because it conflicts
with New Hampshire case law which defines “avoided cost” as “the marginal cost that the utility
would incur to generate or purchase the energy from another source.” Appeal of Marmac, 130
N.H. 53, 55 (1987). This state law definition is consistent with PURPA provisions which require
that rates for QF purchases cannot exceed “the incremental cost to the electric utility of
alternative electric energy”, i.e., “the cost to the electric utility of the electric energy which, but
for the purchase of from...[the] small power producer, such utility would generate or purchase
from another source.” 16 USC §824a-3(b) and (d)(emphasis added).

6. There are significant disagreements between GSHA’s and PSNH’s positions
regarding the calculation of PSNH’s avoided costs for PURPA purchases. For example:

A. GSHA has argued that the éroper avoided cost rate PSNH should pay to IPPs until
PSNH divests its generation assets is a rate that reflects PSNH’s cost of producing energy and
any additional energy purchases to serve PSNH’s default service load. DE 14-238, Motion to
Compel Public Service Company of New Hampshire to Respond to Data Requests, 4. In
response, PSNH has indicated that it “does not agree that its avoided costs rate will be based
upon the cost it incurs to purchase retail default energy...” DE 14-238, Objection of Public
Service Company of New Hampshire to Motion to Compel of Granite State Hydropower
Association, Inc. (“Objection”), p.3 (DE 14-238).

B. PSNH states that the 2015 Settlement Agreement avoided cost methodology for
determining rates for short term PURPA purchases continues the same methodology as that -

contained in the 1999 Restructuring Settlement Agreement, and that the methodology “uses the

3 Limited Electrical Energy Producers Act, N.H. RSA 362-A.
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price PSNH rece1ves for b1dd1ng IPP generatlon output 1nto the ISO-NE regronal wholesale spot
, marke g Rulemaking Request (Aug 21 2015), p 3 However drscovery in the Drvestrture

Docket 1nd1cates that PSNH treats the power differently, in that PSNH purchases generatlon

from: QFs and uses 1t to meet its load requrre X ents for default servrce customers, See Response-

of Thomas C:Fi ntz .to'GSHA 1 3 (attached) hrs'apparent contradlctron merits further

mvestlgatron in an ad]udrcatrve pro' "ed V_M?'Moreover upon 1nformatlon and belref GSHA ¢
understands that the Vast maj orrty (1 e usually over 97%) of ISO-NE’s power sales ‘occur-in the -
day ahead market not the “wholesale spot market . In these crrcumstances PSNH’S use of -

wholesale real—trme market prrces as 1ts PURPA avorded costs is "ghly questronable

C. PSNH has asserted that a study prepared by LaCap* » 'ssocrates found that e [a]ll

states except Vermont use short term ISO-NE margrnal energy pnces (spot prrces and not.

forward prrces)’ as the PURPA aV01ded cost standard % Objectzonv . p 4 However the LaCapra :
study: 1tse1f states otherwrse More specrﬁcally, page 38 of the study (whrch is appended to

PSNH’S Objectlon):rndlcates that Rhode Island usesstandardfoffer ﬁpnce o hourly cleanng

prices (but does not specrfy whether those rices are day-ah orreal‘-trme) Furthermore the -

fact that other states may use real-trme market prrces to set avorded costs under PURPA is
' 1rrelevant PSNH’s avorded costs for the pre- and post dlvestrture perrods must be based on -
PSNH’S actual costs to serve default serv1ce customers Dlscovery requests bearing directly on
this issue have been propounded_ and, remarn_;unanswered in the Divestiture Docket.: Those issues
must be exploredv'further in that pending adjudtcative proceeding, not_,arulemaking docket. -

D Upon information and beli,ejf;l’_SNH’s r’ec’ent.“; payment,s,to IPPs under the 1999

Settlement Agreement are below PSNH’S’_‘actual,avoided costs as defined by applicabl_e federal -

and state law, As applied by PSNH,,the provisljo'ns of the 1999 Settlement Agreement (which are

4 This recent period is January 1, 2015 through June 30, 2015, : . :
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similar to those found in the 2015 Settlement Agreement) have recently had adverse financial
impacts upon IPPs. In these circumstances, GSHA vigorously contests perpetuating the 1999
avoided cost language in the 2015 Settlement Agreement,

E. PSNH essentially argues that because the avoided cost language in the 2015
Settlement Agreement is similar to that contained in the 1999 Agreement and in net metering
rules, the 1999 language sﬁould continue, and neither the parties to the Divestiture Proceeding
nor the Commission need to examine it. In response, GSHA asserts that approximately 15 years
have passed since the first Settlement Agreement was approved, and circumstances have
changed. GSHA disputes the continuation of the 1999 provisions as well as PSNH’s -
interpretation of them, as they have negatively impacted GSHA’s members, are inconsistent with
PURPA, and-are improper in today’s energy environment, Fof example, many if not most of
PSNH’s IPP purchases in 1999 were not “short term purchases” but were instead made pursuant
to long term rate orders or contracts which are no longer in effect. Due to changed
circumstances, the IPP purchase language in the 1999 Agreement is of greater significance now
than it was 15 years ago, and therefore must be examined carefully in the context of today’s
environment. In addition, although both Agreements define avoided costs as “the market price
for sales into the ISO-NE power exchange...” it is important to note that ISO-NE markets are -
different than the markets that existed in 1999. Because it is unclear which market prices (i.e.
real-time, day-ahead or some other market price) apply to IPP purchases by a New Hampshire
utility that has not divested its generation resources, that issue must be examined in an
adjudicative proceeding. Lastly, the fact that the Commission’s net metering rules contain
language similar to the avoided cost provisions in the 1999 and 2015 Settlement Agreements is

irrelevant because those rules do not apply to PSNH’s purchases from GSHA’s members.
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However ‘even: 1f those rules did- apply, 1t 1s noteworthy that PSNH could elect 1o pay for surplus
: generat1on produced by net metermg customers at a rate equal to the generat1on component of

PSNH’S default serv1ce rate See N H Adrnm Rule Puc 903 O2(k) wiish

7. In addltlon to contestlng the 2015 Settlement Agreement’s defrmtlon of av01ded costs,
GSHA also contests the statement at hnes 84 85 of the 201 5 Settlement Agreement that the
Setthng Partles “agree that th1s Agreement 1s cons1stent Wlth New Hampshlre law-and policy..:
Because GSHA subm1ts that Sectlon III C of the 2015 Settlement Agreement does not comport

with the legal deﬁmtron of aV01ded costs, an adj udlcatwe proceedmg is needed for consrdermg

GSHA’S contentlon._i The Comm1ss1on and non-settlmg partles 1n the Dlvest1ture Docket must be

able to probe— through legal and factual analys -'1n an adJudlcatlv':: roceedmg— whether the 2015

.Agreement actually zs cons1stent W1th New Hampshlre law and pohcy Severmg the. avo1ded :
cost: 1ssue from the Dlvestrture Docket and cast1ng it 1nto a rulemakmg docket would deprive the .
Commlsswn and partles to the D1vest1ture Docket of: the opportunlty to exarnlne inan-:

adjudlcatlve proceedmg the 1mportant 1ssue of whether the avmded cost language in the 2015 -

Settlement Agreement comports w1th New Hampshlre law and pohcy The Comm1ss1on must .
cons1der th1s and the other contested matters in the context of an adJudlcatlve proceedlng rather
than a generlc rulemakmg doeket rRSA 541 A 31 L »

8. Even 1f the Comrmssmn were to. determlne that an adjudicative proceeding is not
mandatory,«themterests; of justice require that the _Commtss,l_on,mvoke its discretionary authority
under RSA 54lv’-A:S‘lv,‘;_.II_;_»v "Eh"e;sei;important. ﬁnancial and 1legal..issues are best vetted in a
traditional adjudicative;proceeding whlch a'ffords alldintereslted parties the opportunity to present
evidence and legal argument's,‘see RSA'5‘471 A3 1, IV, and allows for the development of

evidence through discovery, technical sessions; prefiled testimony and cross-examination. A
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rulemaking would limit GSHA and others to simply commenting on PSNH’s proposed rules
(rules that PSNH has drafted and that do not include any supporting data regarding PSNH’s
avoided costs) and would not afford the Commission and other interested parties an opportunity
to fully examine all of the fact-specific elements that go into determining PSNH’s avoided costs
under PURPA. See, e.g,,18 C.F.R. §292.304(e).

9. As the foregoing discussion clearly demonstrates, there are several setious
disagreements surrounding avoided costs and related issues. As such, these are contested matters
which should be considered in the context of an adjudicative proceeding, not a rulemaking
docket. See RSA 541-A:31, 1. and II. Moreover, as discussed below, given PSNH’s unique
situation, its avoided costs must be examiﬁed ahd adjudicated independently of other electric
utilities.

PSNH’s Circumstances Are Unique - A Generic Proceeding Is Improper

10. PSNH’s arguments regarding a generic docket are unpersuasive because they fail to
consider that, during the pre-divestiture period when PSNH will continue to own generating
assets, PSNH’s avoided costs are calculated differently than those of other distribution utilities
that purchase power for default service customers. Therefore, because PSNH is not situated
similarly to other New Hampshire electric utilities during the pre-divestiture period, a generic
docket (rulemaking or otherwise) to establish PSNH’s avoided costs for QF purchases is
inappropriate.

11. Until PSNH divests its generating assets and begins to procure default service in the
same manner as New Hampshire’s other electric utilities, the methodology for establishing

PSNH’s avoided costs is different than the other utilities’. Because PSNH’s avoided costs
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during the pre-divestiture period must reflect the costs of its own generation®, a “generic” docket
involving the other New Hampshire electric distribution companies that procure default service
through a compet1t1ve sohcrtatron process would be inappropriate. . If; at some point in the future,
PSNH procures all'of its default serv1ce energy in‘a manner: 1dent1ca1 to that employed by other
New Hampshire distribution companies, the methodology for determining the avoided cost rate
paid to IPPs sho_uld be the same for all of New Hampshire electric utilities. However, as
explained below, that rate-should not be as describedin:the 2015 Settlement Agreement and
should be set as'the result of an adjudlcatlve process not a rulemaklng

The Av01ded Cost Provrsnons of the 2015 Settlement Agreement
Should Be Rev1ewed In DE 14-238 :

12. The 2015 Settlement Agreement as presently drafted raises legal issues that cannot
adequately ot approprrately be addressed ina rulemakmg or other proceedlng apart from DE 14—
238 PURPA obhgates electrlc ut111t1es to offer to purchase eleetrrcal output of QFs that are
equal to the electr1c ut111t1es' “aV01ded cost” for electrrclty “Av01ded cost” is deﬁned as “the

- mcremental costs‘to an electrlc utlhty of electrlc energy or capamty or both whrchb but for the
purchase from the eluallfylng faclhty or fac111t1es, such ut111ty would generate for ttself or
purchase from another source ? 18 C F R §292 101(b)(6) Currently, PSNH generates
electrrc1ty Whlch 1t uses to serve default service customers However that s1tuatlon will change
post—d1vest1ture Paragraph III B. of the 2015 Settlement Agreement states that no later than six
months after ﬁnal financial closing from divestiture of‘PSNH’s assets, PSNH will ransition to a
competitive procurement process for default seryice COns‘istent w1th the process the Commission

will deterimine in Docket No. IR 14-338. Once the competitive process begins, the costs

> PURPA requires that rates for QF purchases cannot exceed “the incremental cost to the electric utility of
alternative electric energy”, i.e., “the cost to the electric utility of the electric energy which, but for the purchase of

from ...[the] small power producer, such utility would generate or purchase from another source.” 16 USC
§824a-3(b) and (d)(emphasis added).
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associated with PSNH’s default service procurement will form the basis for PSNH’s avoided
costs, not ISO-NE market prices. Post-divestiture, the ISO-NE market prices - be it the day
ahead or the real time prices - will not establish PSNH’s “avoided cost” as defined by PURPA.
Yet, the 2015 Settlement Agreement at lines 305-306 specifically states that PSNH’s avoided
cost rates for QF and IPP power purchases under PURPA will be at ISO-NE market prices. As
indicated above, this provision is contrary to PURPA. Therefore, the parties to DE 14-238
should have the opportunity to litigate this issue in that docket.

Administratively Efficiency and Fairness Require that PSNH’s Avoided Costs Be
Examined in the Pending Adjudicative Proceeding

13. PSNH’s reciuest to divert the avoided cost issue to another proceeding will create
unnecessary delay and duplication of efforts that have occurred in DE 14-238. Discovery on the
avoided cost issue has commenced and is ongoing, and a merits hearing in the Divestiture
Docket is scheduled for November 16-17, 2015. Requiring interested parties to participate in
two proceedings that consider the same issues would be inefficient, duplicative and time
consuming, and will prejudice GSHA’s interests in resolving this important financial issue
expeditiously. In these circumstances, opening a separate docket (rulemaking or adjudicative) to
consider a provision of the 2015 Settlement Agreement (the totality of which rﬁust be examined
in DE 14-238, as explained above) would be improper. Thus, contrary to PSNH’s assertions, it
would be more administratively efficient and fair to proceed with adjudicating the avoided cost
issue in the pending adjudicative proceeding (DE 14-238) rather than convening a separate
rulemaking or adjudicative docket.

14. Opening a rule making will not halt the ongoing proceedings in DE 14-238. A
redundant, parallel rulemaking proceeding under RSA 541-A will take several months to

complete and cannot be placed on a “fast track” given that the deadlines for a rulemaking are
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prescribed by statute. See'RSA 541-A:4, :6, :11-:14. And, placing the avoided cost in a separate
adj udicative}do'cket with anunknown p'rOCedural would create duplication, delay:and
uncertainty. Forexample‘,if‘the avoided cost issue is considered in a separate adjudicative
proceeding, it is uncle’ar how that_proceed‘ing?'Will ‘vi‘}nterface with DE 14-238; a ptroceeding that is
considering an agreement COntaining the very language at the center of the avoided cost dispute.
Because cons'ideration"of the'a'voi'ded“cos_tissue', of hecessity, must be undertaken in the docket .

in which the disputed provision is currently being examined (along with all of the other 2015 -

i approprlate 1neffic1ent and unfa1r to GSHA and
other partles to convene a second ’.docket on thatlssue :i o e
| 15 In V1ew of the' fore‘gomg,v op‘enmgv a new docket : rulemakmvgor otheruv1se- to
consrder the avolded cost issue for PSNH would be admlmstrattvely 1nefﬁc1ent and unfair at this
Juncture,r as 1t would requ1re a duphcatlon of the eft“ort that has occurred thus far in the
Dlvestrture Docket and duphcate the effort that must of necess1ty, be undertaken in that docket
to consrder the Settlement Agreement prov1s1ons relatlng to avorded costs A new docket would
also be unfalr as 1t would cause delay, and wo‘uld preJud1ce GSHA’S 1nterests in resolvmg this
1mportant ﬁnanc1a1 1ssue exped1t1ously o o
VV WHEREFORE GSHA respectfully requests that thls honorable Commission:
A Deny PSNH’S request for a rulemakmg proceedmg, and

B Grant such further relief as it deems approprlate

Respectfully submitted,
- Granite State Hydropower Association, Inc.

By its Attorneys
ORR & RENO, P.A.
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By: /& 0O Jfdhlgn
Susan S. Geiger
45 South Main Street, P.O, Box 3550
Concord, NH 03302-3550

Telephone: (603)223-9154 ﬁ

e-mail: sgeiger@orr-reno.com

September 4, 2015

Certificate of Service

I hereby certify that on this 4th day of August, 2015 a copy of the foregoing objection
was sent by electronic mail to the Service List in this docket.

= B A
Susan S. Geiger
1364091_1
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