
THE STATE OF NEW HAMPSHIRE 
BEFORE THE 

NEW HAMPSHIRE 
PUBLIC UTILITIES COMMISSION 

DRM 15-340 

Eversource Energy Request for Rulemaking 
Pursuant to Puc 205.01 and 205.03 -

Avoided Costs f?r Mandatory Purchases under PURPA and LEEPA 

GSHA'S OBJECTION TO PSNH's REQUEST FOR RULEMAICTNG 

NOW COMES Granite State Hydropower Association, Inc. ("GSHA"), and respectfully 

objects to the request for rulemaking filed by Public Service Company of New Hampshire d/b/a 

Eversource Energy ("Eversource" or "PSNH") on August 21, 2015. In support of this 

Objection, GSHA states as follows: 

Introduction 

1. PSNH has requested that the Commission "convene a generic rulemaking to address 

the appropriate methodology for determining the avoided cost rates that should be paid to QFs1 

when those QFs assert their right under PURP A2 to put their output to one of the state's utilities." 

Rulemaking Request (Aug. 21, 2015), p. 2. 

2. In support of its rulemaking request, PSNH argues that the avoided cost issue is a 

generic one, "as all the State's utilities should be operating similarly going forward." Id. PSNH 

also argues that "convening a rulemaking proceeding would be the most administratively 

efficient and fair process to address the issue of establishing an avoided cost methodology at this 

time" Id, at 3, and would "avoid any potential discriminatory effect from a Commission 

determination of PSNH' s avoided costs under a different methodology approved for the other 

New Hampshire electric utilities ... " Id at 2. 

1"QF" refers to qualifying small power production facilities under 16 U.S.C. §824a-3. 
2 "PURPA" refers to the Public Utility Regulatory Policies Act of 1978 as amended, 16 U.S.C. §824a-3. 
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3. For the following reasons, and as discussed in greater detail below, PSNH's 

arguments must fail and its rulemaking request must be/denied: a) the avoided cost issue is 
•' ~ ,- .·1 i 

contested, and therefore should be considered in an adjudicative proceeding, not a rulemaking 

docket; b) a "generic" rulemaking proceeding is inappropriate because PSNH's avoided costs are 

different than other electric utilities'; c) the avokled cost issue arises from language in the 2015 

Public Service Company of New Hampshire Restructuring and Rate Stabilization Agreement 

("2015 Settle~ell.t Agreement")~dd therefore lll.ust,be consicler~d in bocketDEi4-2J8 X"the 

Divestiture Docket") along with all other issues implicated by the 2015 Settlement Agreement; 

and d) opening a separate docket fit this juncture would be inefficient, duplicative, and unfair. 
,.-\. 

A Contested Matter Should Be Resolved In An Adjudicative Proceeding­
N ot A Generic Rule making Docket 

-.· . . . 

4. The avoided cost issue is contested and the~efore should be considered in an 

adjudicative proceeding, not a rulemaking docket. See RSA 541-A:3 l, I. and II. ("[a]n agency 

shall commence an adjudicative proceeding if a matterhas reached a stage at which it is 

considered a contested case ... and may commence an adjudicciti~e proceeding at any time with 

respect to a matter within the agency's jurisdiction.") 

5. The issue of PSNH's avoided costs for PURPA purchases arises as the result of 

language appearing in the 2015 Settlement Agreement. This issue is squarely before the 

Commission in a pending adjudicative proceeding, DE 14-238 (the Div,e~titure Docket), which is 

well underway. As PSNH's rulemaking request acknowledges, in Docket DE 14-238, GSHA 

has challenged the definition of avoided cost appearing in the 2015 Settlement Agreement. That 

definition is as follows: "avoided cost rates for purchases of IPP power pursuant to PURP A and 
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LEEP A3 shall be equal to the market price for sales into the ISO-NE power exchange, adjusted 

for line losses, wheeling costs, and administrative costs." 2015 Settlement Agreement, Section 

III.C., lines 305-307. GSHA has asserted that this definition is improper because it conflicts 

with New Hampshire case law which defines "avoided cost" as "the marginal cost that the utility 

would incur to generate or purchase the energy from another source." Appeal of Marmac, 130 

N.H. 53, 55 (1987). This state law definition is consistent with PURPA provisions which require 

that rates for QF purchases cannot exceed "the incremental cost to the electric utility of 

alternative electric energy", i.e., "the cost to the electric utility of the electric energy which, but 

for the purchase of from ... [the] small power producer, such utility would generate or purchase 

from another source." 16 USC §824a-3(b) and (d)(emphasis added). 

6. There are significant disagreements between GSHA's and PSNH's positions 

regarding the calculation of PSNH's avoided costs for PURPA purchases. For example: 

A. GSHA has argued that the proper avoided cost rate PSNH should pay to IPPs until 

PSNH divests its generation assets is a rate that reflects PSNH' s cost of producing energy and 

any additional energy purchases to serve PSNH's default service load. DE 14-238, Motion to 

Compel Public Service Company of New Hampshire to Respond to Data Requests,~ 4. In 

response, PSNH has indicated that it "does not agree that its avoided costs rate will be based 

upon the cost it incurs to purchase retail default energy ... " DE 14-238, Objection of Public 

Service Company of New Hampshire to Motion to Compel of Granite State Hydropower 

Association, Inc. ("Objection"), p.3 (DE 14-238). 

B. PSNH states that the 2015 Settlement Agreement avoided cost methodology for 

determining rates for short term PURP A purchases continues the same methodology as that 

contained in the 1999 Restructuring Settlement Agreement, and that the methodology "uses the 

3 Limited Electrical Energy Producers Act, N.H. RSA 362-A. 
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price PSNH receives for bidgihg IPP generation output i11totheJSO"'"NE regional wholesale spot 

market". Ruleniaking Re<Juest(Aug. 21, 2015); po 3; However; discovery in the Divestiture 
' ' 

D<;>cket indicates th~t PSNH treats the power differently,' inthat PSNH purchases generation 
- ·., ·.... ' ·. : .. -; ;· '•. .. .. ; ." ·. .... . . . -

from ·QF~ ~d uses'it to ijieet its lqad tequireJ;tl.ents fortlefm.i1tsetvke customers, See Respomie · 
,· .. _. ; ·. -·. ' . ' . . . - . ' - '. ··-·· .. . . . . . 

ofT~om11s·0;a?raµtztoQ~HAJ,.3.(attached).>This_.apparent contr~djc.tionmedts further . . - _: .. ·-·,. . :·... ·,, . . ... ·., . .. . . . . .. 

investigation .in an adjudicative ptooeedihg; ,;•J'..foreover,;iJp611infonnation and belief, GSHA 

understandsthatthe vastfuajo:rity (Le.11sually9ver 97%) of!SO-NE's pqwer saJes.occur in the 
' .· . . . ' ·. 

day ,.ahead inarl,\et " not the· 'iwholes11fo spot market/' In the_se ciicµmstances, PSNB.' s use of. 
' . ·, : 

wholesale Jeal-time market prices as its PURP A'avoJded .costs is·JVghly questio.nable• 

C. PSNH has assertedtha(astudypreparedbY,Jja~~pr~AssociatesfolUld that "'[a]ll . 

states e:xcep~Nerm,,ont hse slmrt term ISO-NE marginal, enefgy.pdces (spqtprices and not. 

forward prices)'·as ~he PURPAa\ro!deP,:cost.standa~d/';· Objf!dfon,.:p. 4~ . :However, the LaCµpra 
' ' 

studyitS,elf.states otherwise.:MotespecificaiIYs:·Page-·_3,8•·of.the;st,\ld. y (which is appended to 
• • . ! ' • ,- ',., - . . . . ' ·. . ~ • ' 

PSNlr s Qbj ecti9n) h1diq&tesJhat Rh9<lelsla;id .u.s~s $ta°'d,ru:d.pff e~ price or h9urly. cle~rit1g ' - ' .... - . . ' . . ,._ .. -· '' ·;< ' ... ·.- ' . 
. ' ' . . 

prices (but does' notspecifywh¢thel'those prices are cia)'~ahe.ad orreaMime ), .F\lrth,epnore, the· 
•' . ' - - .· .··· .-,, . ' .. ' .. ' ' 

fact that ot}lefs.tates waytisereal-tfme.rriarketpricesto.setavoid~d costs 1.mder PURfA is 

irrelevapt.• PSNB's avoided costs for the p~e~ .. and p9~t-dive$titure:periods must, be pased on 

PSNH's actUal costs to. sel'Ve default•Service customers.· Discovery requests bearing directly on 

this issue have been propcnp:ided and reinitin unanswered in the Divestiture Docket.. Jhm;e issues 

must be explored further in that pending adjudicatiye proceediµg, not a ruletnflking docket. 

D. Upon inform,ation.aAd belkf; · PSNH' s rece:nt4 payments to IPPs µnder the 1999 

Settlement Agreement are below PSNH'sactualavoided costs as defined by applicflble federal 

and state law. As applied by PSNB, the provisions of the 1999 Settlement Agreement (which are 

4 This recent period is January 1, 2015 through June 30, 2015. 
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similar to those found in the 2015 Settlement Agreement) have recently had adverse financial 

impacts upon IPPs. In these circumstances, GSHA vigorously contests perpetuating the 1999 

avoided cost language in the 2015 Settlement Agreement. 

E. PSNH essentially argues that because the avoided cost language in the 2015 

Settlement Agreement is similar to that contained in the 1999 Agreement and in net metering 

rules, the 1999 language should continue, and neither the parties to the Divestiture Proceeding 

nor the Commission need to examine it. In response, GSHA asserts that approximately 15 years 

have passed since the first Settlement Agreement was approved, and circumstances have 

changed. GSHA disputes the continuation of the 1999 provisions as well as PSNH's 

interpretation of them, as they have negatively impacted GSHA's members, are inconsistent with 

PURP A, and•are improper in today's energy environment. For example, many if not most of 

PSNH' s IPP purchases in 1999 were not "short term purchases" but were instead made pursuant 

to long term rate orders or contracts which are no longer in effect. Due to changed 

circumstances, the IPP purchase language in the 1999 Agreement is of greater significance now 

than it was 15 years ago, and therefore must be examined carefully in the context of today's 

environment. In addition, although both Agreements define avoided costs as "the market price 

for sales into the ISO-NE power exchange ... " it is important to note that ISO-NE markets are 

different than the markets that existed in 1999. Because it is unclear which market prices (i.e. 

real-time, day-ahead or some other market price) apply to IPP purchases by a New Hampshire 

utility that has not divested its generation resources, that issue must be examined in an 

adjudicative proceeding. Lastly, the fact that the Commission's net metering rules contain 

language similar to the avoided cost provisions in the 1999 and 2015 Settlement Agreements is 

irrelevant because those rules do not apply to PSNH's purchases from GSHA's members. 
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However, even if those rules didapply,'iris 11oteworthy .that PSNH could.electto pay for surplus 
. . 

generation pr()duced by nettheterhig:custon.;iers at a rate equalto the generation component of 

PSNH's default service rate. See N.H. Ad1llirt:l~-ll.leR110;.'903,:02(k). 

7. In addition to contesti~gthe2015 Settlement Agreeme}:lt's definition of avoided costs, 
. . . 

GSHA also contests the statenwniatlines 84-85 of the 2015 Settlen).ent Agreement that the 
t ' .·, •' •• ,· •• , ' I ' 

; ., . 

Settling Parties ~igree thatt}11sAgreern¢nfis consistent with NewHampshire.lawand policy ... " 
·. " ' ·: .. :. . .• ., '. ' . 

Because USHA submitsthat'Section III. C. ·of the 7015: Settlement Agreement does not comport 

with the legal definitfon of avoided costs,, ·~ · ~dj udiccitive ·proceeding is ueeded for considering 

GSHA's contehHCm.· The.Conu;nission andhon-:-settling parti~sinth.eDivestiture Docket must be 

ablet~ probe-th£ol.Jgh legaLandfactual al).alysi§:in an~djµdfo~tive'proceedlng., whetherthe2015· 
. ·..... '. . ;. ' . '· > - . . . .: . .' - ·" •. ·: ·.·. ,. ' 

·Agreement actually is f '.c<msistent 'Afith New.J!anipshiryJaw, aµci p91icy.? Sev:<;Jring the avoided . 
',;., • •• ,' • • - •• ' •' •J 

cost issue~.from theDivestitµr¢ Ddcketa11d c.asti11g it into ~ rulerrialdiig docket would deprive the . 

Commission anci P<lrties to the Divestiture J:)ocket of the opportunity to examine in an 

adjudicative propeedii:lg theJmpo.rt@tissueof whether th¢ avoi4e4 cost1f111guage in the 2.015 

Settlement Agreem,ent coill:port$\'vithN ew Hampshire law and policy. , The Commission must .. . . ... ' ·,-,· . - ' ' . . . ' .. · ·. :·· ... 

consiqer this and· tI:ie other conte~ted matters in the conte:Xt ofati adjµdicative proceeding rather 
.' '_ ' . ' - . . . "<•' .. .: - - .- . 

thana generic rulemaldngd()cket. tRSA54l~A:31, I. 

8. Even ifthe Commission were to deteiinine thatan adjudicf;l.tive proceeding is not 

mandato:ry, the interests of justice require that the Co1TIIllission.invoke its discretionary authority 

under RSA 54l-A:31,IL .Th~seimportantfinanci(ll andlygalissuys are best vetted in a 

traditional adjudic~tiveproceeding which affords allinterested parties the opportunity to present 

evidence and legal arguments, see RSA 541-A:31, IV, and ~Hows for the development of 

evidence through discovery, technical sessiohs,.prefiled testimony and cross-examination. A 
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rulemaking would limit GSHA and others to simply commenting on PSNH's proposed rules 

(rules that PSNH has drafted and that do not include any supporting data regarding PSNH's 

avoided costs) and would not afford the Commission and other interested parties an opportunity 

to fully examine all of the fact-specific elements that go into determining PSNH' s avoided costs 

under PURPA. See, e.g., 18 C.F.R. §292.304(e). 

9. As the foregoing discussion clearly demonstrates, there are several serious 

disagreements surrounding avoided costs and related issues. As such, t~ese are contested matters 

which should be considered in the context of an adjudicative proceeding, not a rulemaking 

docket. See RSA 541-A:31, I. and II. Moreover, as discussed below, given PSNH' s unique 

situation, its avoided costs must be examined and adjudicated independently of other electric 

utilities. 

PSNH's Circumstances Are Unique - A Generic Proceeding Is Improper 

10. PSNH's arguments regarding a generic docket are unpersuasive because they fail to 

consider that, during the pre-divestiture period when PSNH will continue to own generating 

assets, PSNH's avoided costs are calculated differently than those of other distribution utilities 

that purchase power for default service customers. Therefore, because PSNH is not situated 

similarly to other New Hampshire electric utilities during the pre-divestiture period, a generic 

docket (rulemaking or otherwise) to establish PSNH's avoided costs for QF purchases is 

inappropriate. 

11. Until PSNH. divests its generating assets and begins to procure default service in the 

same manner as New Hampshire's other electric utilities, the methodology for establishing 

PSNH' s avoided costs is different than the other utilities'. Because PSNH' s avoided costs 

Page 7of11 



during the pre-divestiture period must reflect the costs of its own generation5, a "generic" docket 

involving the other New Hampshire electric distribution companies thatprocure default service 

through a competitive solicitation process would be inappropriate. If, at some point in the future, 

PSNH procures all' of its gefault service energy in a manneridentical to that employed by other 

New Hampshire distribution companies, the methodology for determining the avoided cost rate 

paid to IPPs should bethe same for all of New Hampshire electric utilities. However, as 

explained belOw, that rate should not be as described in the 2015 Settlement Agreement and 

should be set as'the result of an adjudicative process, not a rulemaking. 

12. The 2015 Settlement Agreement as presently drafted raises legal issues that cannot 

adequately or appropriately be addressed in a rulemaking or other proceeding apart from DE 14-

238. PURP A obligates ele~tric utilities to offer ,to purchase electric~loutput of QFs that are 

equal to the electric utilities' "avoided cost" for electricity. "Avoided cost" is defined as "the 

, incremental costs to an electric utility of electric energy or capacity or both which, but for the 

purchase from the qualifying facility or facilities, such utility would generate for itself or 

purchasefrom another source." 18 C.F.R. §292.10l(b)(6). Currently, PSNH generates 
!:j 

electricity which it uses to serve default service customers. However, that situation will change 

post-divestiture. Paragraph III. B. of the 2015 Settlement Agreement states that no later than six 

months after final financial closing from divestiture of PSNH's assets, PSNH will transition to a 

competitive procurement process for default service consistent with the process the Commission 

will deterinine in Docket No. IR 14-338. Once the competitive process begins, the costs 

5 PURP A requires that rates for QF purchases cannot exceed "the incremental cost to the electric utility of 
alternative electric energy", i.e., "the cost to the electric utility of the electric energy which, but for the purchase of 
from ... [the] small power producer, such utility would generate or purchase from another source." 16 USC 
§824a-3(b) and (d)(emphasis added). ~ 
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associated with PSNH's default service procurement will form the basis for PSNH's avoided 

costs, not ISO-NE market prices. Post-divestiture, the ISO-NE market prices - be it the day 

ahead or the real time· prices - will not establish PSNH's "avoided cost" as defined by PURP A. 

Yet, the 2015 Settlement Agreement at lines 305-306 specifically states that PSNH's avoided 

cost rates for QF and IPP power purchases under PURP A will be at ISO-NE market prices. As 

indicated above, this provision is contrary to PURP A. Therefore, the parties to DE 14-238 

should have the opportunity to litigate this issue in that docket. 

Administratively Efficiency and Fairness Require that PSNH's Avoided Costs Be 
Examined in the Pending Adjudicative Proceeding 

13. PSNH' s request to divert the avoided cost issue to another proceeding will create 

unnecessary delay and duplication of efforts that have occurred in DE 14-238. Discovery on the 

avoided cost issue has commenced and is ongoing, and a merits hearing in the Divestiture 

Docket is scheduled for November 16-17, 2015. Requiring interested parties to participate in 

two proceedings that consider the same issues would be inefficient, duplicative and time 

consuming, and will prejudice GSHA's interests in resolving this important financial issue 

expeditiously. In these circumstances, opening a separate docket (rulemaking or adjudicative) to 

consider a provision of the 2015 Settlement Agreement (the totality of which must be examined 

in DE 14-238, as explained above) would be improper. Thus, contrary to PSNH's assertions, it 

would be more administratively efficient and fair to proceed with adjudicating the avoided cost 

issue in the pending adjudicative proceeding (DE 14-238) rather than convening a separate 

rulemaking or adjudicative docket. 

14. Opening a rule making will not halt the ongoing proceedings in DE 14-238. A 

redundant, parallel rulemaking proceeding under RSA 541-A will take several months to 

complete and cannot be placed on a "fast track" given that the deadlines for a rulemaking are 
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prescribed by statute. See RSA 541-A:4, :6, : 11-: 14. And, placing the· avoided cost in a separate 

adjudicative'docket with an unknown procedural would create duplication, delay:arid 

uncertainty, For example if the avoided cost issue is considered in a separate adjudicative 

proceeding, it is unclear how t~at proceeding will interface with DE 14-238, a proceeding that is 

considering an agreemerit containing the very language at the center of the avoided cost dispute. 

Because considefation ·Of the· avoided cost issue, of necessity; must be undertaken in the docket 

in which the disputed provision is currently being examined (along with all of the other 2015 

Settlement Agreezyu~nt pr9vi~i9n.s), it ¥{Oulc1 i,n~pp~opri~te, · ineffi~ient ~nd unfair to GSHA and 
··. . . . - ' . - ' '., ' -

·.-.: 
·• 

other parties to convene a second docket on that issue. 

15. In view of the foregoing, opening a new docket - rulernaking or otherwise- to 

consider the avoided cost issue for PSNH would be administratively inefficient and unfair at this 
' •• j ., .. • ' '·. ··-.. : • • ) 

juncture, as it would require a duplication, of the effort that has occurred thus far in the 
' ' . " 

Divestiture Docket, and duplicate the effort that must, of necessity~ be undertaken in that docket 

to consider the Settlement Agreement provisions relating to avoided costs. Anew docket would 
.' ': 

also be unfair as it would cause delay, and would prejudice GSHA's interests in resolving this 
. ,. 

\ 1·,· 

important financial issue expeditiously. 

WHEREFORE, GSHA respectfully requests that this honorable Commission: 

A. Deny PSNH's request for a rulemaking proceeding; and 

B. Grant such further relief as it deems appropriate. 

Respectfully submitted, 

Granite State Hydropower Association, Inc. 
By its Attorneys 
ORR & RENO, P.A. 
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September 4, 2015 

By: ,A-/Q ~~ 
Susan S. Geiger 

Certificate of Service 

45 South Main Street, P.O. Box 3550 
Concord, NH 03302-3550 
Telephone: (603) 223-9154 
e-mail: sgeiger@orr-reno.com 

I hereby certify that on this 4th day of August, 2015 a copy of the foregoing objection 
was sent by electronic mail to the Service List in this docket. 

A=: /) 4v' 
Susan S. Geiger ~ 

1364091_1 
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